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NO. 23466
I N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
STEPHANI E ANN FELIPE, a Mnor, et al., Plaintiffs-Appellants,
v. STATE FARM | NSURANCE COWVPANY, Defendant - Appell ee,

and
VI CTOR NORMAN, et al., Defendants

APPEAL FROM THE FI FTH Cl RCUI T COURT
(CIVIL NO. 94-0276)

MEMORANDUM OPI NI ON
(By: Watanabe, Acting C J., Limand Foley, JJ.)

Plaintiffs-Appellants Stephanie Ann Felipe, a M nor,
Sheri Lyn Ventura Felipe, a Mnor, and Karie Larissa Ventura
Felipe, a Mnor, through their Co-Cuardi ans Francis Felipe and
Al bert Ventura; the Estate of Andy Lucero Felipe (aka Fernandico
Lucero Felipe), Deceased, through Co-Special Adm nistrators
Frances Felipe and Angel Felipe, Sr.; the Estate of Yol anda
El anor Fel i pe, Deceased, through Co-Representatives Frances
Fel i pe and Al bert Ventura; and Frances Felipe, individually,
(collectively, the Felipes) appeal fromthe First Anended Fi nal
Judgnent filed on May 2, 2000 in the Crcuit Court of the Fifth
Circuit (circuit court).?

On appeal, the Felipes contend the circuit court erred

in granting summary judgnment in favor of State Farm | nsurance

! The Honorabl e George M Masuoka presided.
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Conmpany (State Farn) because there were genui ne issues of
mat erial fact regarding State Farm s liability for a fatal
vehi cul ar collision that occurred on the Island of Kaua‘i on
February 12, 1993 (the Accident). The Felipes allege that at the
time of the Accident, Ki Nakamura aka Ki m Nakarmura (Nakanura),
doi ng busi ness as Pacific Retaining and Sal vage Conpany (PRS),
and State Farm were engaged in a joint venture and the Accident
occurred during the course of the joint venture's business. In
the alternative, the Felipes allege that PRS was acting as an
agent for State Farm thereby making State Farmliable for the
negli gent actions of PRS. The Felipes also argue that if PRS was
not a partner or agent of State Farm then State Farmwas |iable
for the Accident because it had negligently hired PRS as an
i ndependent contractor. W affirm
| . BACKGROUND

I n Septenber of 1992, hurricane Iniki struck the Island
of Kaua‘i, |eaving destroyed hones and usel ess infrastructures.
State Farm sent adjusters to Kaua‘i to handle clains of its
insureds. On Decenber 3, 1992, State Farmcontracted with PRS to
conduct sal vage operations for State Farm from Cct ober 20, 1992
t hrough Decenber 31, 1993. The contract was signed by Nakamura
for PRS. The contract stated in part that PRS "will provide
sal vage operations as directed by State Farmfor all 100% of the

State Farm policy holders on the island of Kauai." PRS was to
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haul away and di spose of or renove and store electrical itens and
appl iances, furniture, and fixtures that State Farm deemed wort hy
or unworthy of salvage. The contract stated that "[p]roceeds
fromthe sale of any salvaged itens will be split 50%to [State
Farm and 50%to [PRS] after sale or shipping and sal e cost
expenses."” Handwitten at the bottom of the contract was the
following: "Agreenment is 50-50 without any charge for pick-up.”
PRS had al so contracted with Transanerica |nsurance
Group and HHG to provi de sal vage services. PRS had bought and
pi cked up generators fromAl|lstate I nsurance Conpany. PRS had
al so been engaged in sal vage operations at the Hal e Nani Hotel.
State Farm did not provide PRS with hauling or salvage
equi pnent, did not inspect PRS s equipnent, and did not know how
PRS was transporting goods. State Farmrepresentatives woul d
"tag" itenms deened sal vageabl e and conpl ete a sal vage di sposition
formfor pick-up by PRS at a State Farmoffice. Nakanmura told
PRS s enpl oyees which vehicles to take on each job. Itens picked
up by PRS would be transported to its hone base at Kil ohana,
whi ch consi sted of a warehouse and a tent that served as a
showr oom fl oor, where the itenms woul d be cl eaned, fixed, and
di spl ayed for public sale.
On the norning of February 12, 1993, Victor Nornman
(Norman) was told by Nakamura that before the 3:00 p.m sale was

to begin that afternoon, Norman and Juan Otiz (Otiz) were to
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get the lowboy trailer fromthe bottomof the road on which
Nakanmura |ived and bring the trailer back to Kilohana for the
sal vage business. The trailer was owned by Len Weatl ey.

Nakamura, Norman, and Ortiz went to a |ocation and
pi cked up furniture, which was | oaded into a van. They then
proceeded to Nakamura's house to pick up the |lowboy trailer. The
trailer was attached to a GVC truck, which had bl own a head
gasket. Nakarmura, Norman and Otiz |ifted the trailer off the
broken GMC truck and put it onto the black N ssan truck.
However, the trailer had a ball hitch and the N ssan truck had a
"mlitary"” hitch, and these two hitches were not conpati bl e.
Nor man stood on top of the trailer tongue and junped up and down
to force the hitch into place.

Nor man drove the Nissan with the trailer attached, and
Otiz, driving the van with the furniture, followed behind
Norman. VWhile Norman was driving the Nissan and hauling the
trailer to Kilohana, the trailer became unhitched fromthe
Ni ssan, hit a guardrail, and went into oncomng traffic; the
trailer hitch then went through the wi ndshield of the vehicle
bel ongi ng to Andy and Yol anda Felipe. Yolanda and Andy Feli pe
died frominjuries received in the Accident, and their daughter
Karie was injured.

On Septenber 1, 1994, the Felipes filed a conplaint

agai nst State Farm Transanerica |Insurance G oup, Allstate
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| nsurance Conpany, PSR, Nakanura, and other individual
defendants.? On January 12, 1996, after extensive discovery,
State Farmfiled a Mdtion for Summary Judgnment, which was granted
by the circuit court on March 29, 1996. On April 26, 1996, a
"Judgnent in Favor of Defendant State Farm I nsurance Conpany" was
filed.

On Decenber 12, 1996, a default judgnent was entered in
favor of the Felipes and agai nst Nakanura and PRS. On
January 10, 1997, the Felipes appeal ed the order granting sumary
judgnment in favor of State Farm On March 20, 1997, the Felipes’
appeal was di sm ssed based on |lack of jurisdiction for failure to
adj udicate all clains against all parties. On July 11, 1997, a
Fi nal Judgnment was entered, adjudicating all clainms against all
parties. On August 5, 1997, the Felipes again appeal ed the order
granting summary judgnent in favor of State Farm On Cctober 16,
1997, the Felipes' appeal was dism ssed again for |ack of
jurisdiction. On May 2, 2000, the circuit court entered a First
Amended Final Judgnment. On May 25, 2000, the Felipes tinmely
filed this appeal.

1. STANDARD OF REVI EW

We begin our review of the judgments by exam ning the
pertinent procedural rule, HRCP [Hawai ‘i Rul es of Civil
Procedure] 56. Thereunder, "a party against whom a claim

2 The Fel i pes dism ssed these individual defendants either by notice of
di sm ssal or by stipulation for dism ssal. Various cross-clains were filed by
t he defendants; these cross-clains were subsequently dism ssed by either the
parties or the circuit court.
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counterclaim or cross-claimis asserted may, at any tinme,
move with or without supporting affidavits for a summary
judgment in his favor as to all or any part thereof." HRCP
56(b). "The judgnment sought shall be rendered forthwith by
the court hearing the motion if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together
with the affidavits submtted by the opposing parties, if
any, show that there is no genuine issue as to any materi al
fact and that the moving party is entitled to a judgment as
a matter of law." HRCP 56(c). And "the standard to be
applied by the appellate court in reviewi ng the award of
summary judgment is identical to that applicable to the
trial court's consideration of the nmotion. Silver v.
George, 64 Haw. 503, 644 P.2d 955 (1982)." Munoz v. Yuen,
66 Haw. 603, 605, 670 P.2d 825, 287 (1983).

First Hawaii an Bank v. Weks, 70 Hawai ‘i 392, 396, 772 P.2d 1187,

1190 (1989) (brackets in original and ellipsis omtted).
[11. DI SCUSSI ON

Ext ensi ve di scovery was conducted in this case in the
formof witten interrogatories, production of docunents, and
oral depositions. The Felipes have never contended that
di scovery was insufficient. Numerous exhibits obtained through
di scovery were submtted in support and in opposition to State
Farm s Motion for Summary Judgnent.

At the time of the Accident, the trailer was being
taken to Kilohano "for the sal vage business.” Nakamura and PRS
had sal vage operations with Transanerica | nsurance G oup, H G
and Hale Nani Hotel. State Farmwas not involved in any of these
ot her sal vage operations. There is no evidence that the
operation of the trailer on the day in question was on behal f of

sal vage busi ness for State Farm
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I n Weeks, the Hawai ‘i Suprene Court discussed the

burden of denonstrating entitlenent to sumary judgnent:

A summary judgment notion "chall enges the very
exi stence or legal sufficiency of the claimor defense to
which it is addressed. In effect the noving party takes the
position that he is entitled to prevail because his opponent
has no valid claimfor relief or defense to the action, as

the case may be." 10 Wight, MIller & Kane, Feder a
Practice and Procedure: Civil 2d 8 2711, at 555-56 (1983)
(footnote omtted). He t hus has the burden of denonstrating

that there is no genuine issue as to any material fact

relative to the claimor defense and he is entitled to

judgment as a matter of | aw. 10A Wight, MIller & Kane
supra, § 2727, at 121.

He "may di scharge his burden by demonstrating that if
the case went to trial there would be no conmpetent evidence
to support a judgment for his opponent."” Id. at 130
(footnote omtted);? cf. Celotex Corp. v. Catrett, 477 U.S
317, 106 S. Ct. 2548 (1986) (One moving for summary judgnment
under Fed.R.Civ.P. 56 need not support his motion with
affidavits or simlar materials that negate his opponent's
claims, but need only point out to the district court that
there is absence of evidence to support the opponent's
cl ai ms). For "if no evidence could be nmustered to sustain
the nonnmoving party's position, a trial would be useless."”
10A Wight, MIler & Kane, supra, at 130.

HRCP 56(e) provides in part that

supporting and opposing affidavits shall be made on
personal knowl edge, shall set forth such facts as
woul d be adm ssible in evidence, and shall show
affirmatively that the affiant is conmpetent to testify
to the matters stated therein.

Weeks, 70 Hawai ‘i at 396-97, 772 P.2 at 1190 (brackets and
ellipses in original omtted).

The Felipes could not nuster the evidence to sustain
their position that the trailer was bei ng operated on behal f of
State Farm Al of the Felipes' various causes of action agai nst
State Farm are based on this prem se. Because there was no

evi dence the trailer was being operated on behalf of State Farm
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a trial would have been useless. Therefore, the circuit court
was correct in granting State Farmis Motion for Summary Judgnent.
' V.  CONCLUSI ON
The First Amended Final Judgnent filed on May 2, 2000
inthe CGrcuit Court of the Fifth Grcuit is affirned.

DATED: Honol ul u, Hawai ‘i, February 24, 2005.

WIlliam W Saunders, Jr

(Bi ckerton Saunders & Dang)

(with himon the briefs:

Jeoffrey L. Robinson Acting Chief Judge
(Robi nson, Phillips & Cal cagnie),

Henry J. Hanni gan and

Dougl as D. Ehresman

(Hanni gan & Ehresman)),

for plaintiffs-appellants. Associ ate Judge

John T. Koneiji

(with himon the briefs:

Curtis C Kim

for def endant - appel | ee Associ at e Judge
State Farm | nsurance Conpany.
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